COUNCIL OF THE COUNTY OF MAUI

November 8, 2019

THE REGULAR MEETING OF THE COUNCIL OF THE COUNTY OF MAUI, STATE OF
HAWAIl, WAS HELD IN THE COUNCIL CHAMBER, KALANA O MAUI BUILDING,
WAILUKU, HAWAII, ON FRIDAY, NOVEMBER 8, 2019, BEGINNING AT 9:05 A.M., WITH
VICE-CHAIR KEANI N.W. RAWLINS-FERNANDEZ PRESIDING.

VICE-CHAIR RAWLINS-FERNANDEZ: Aloha kakahiaka kakou. Will the regular Council
meeting of the Maui County Council please come to order. It's 9:05 on November 8.
And we'll start with roll call.

ROLL CALL

PRESENT: COUNCILMEMBERS NATALIE A. KAMA, ALICE L. LEE,
MICHAEL J. MOLINA, TAMARA AM. PALTIN, SHANE M.
SINENCI, YUKILEI K SUGIMURA, AND VICE-CHAIR
KEANI N.W. RAWLINS-FERNANDEZ.

EXCUSED: COUNCILMEMBER G. RIKI HOKAMA AND CHAIR KELLY T.
KING.

DEPUTY COUNTY CLERK MARGARET C. CLARK: Madam Vice-Chair, there's seven
Members present, two Members excused. A quorum is present to conduct the
business of the Council.

VICE-CHAIR RAWLINS-FERNANDEZ: Okay. Mahalo, Madam Clerk.

Okay. Councilmember Alice Lee will start with opening remarks.

OPENING REMARKS

The opening remarks were offered by Councilmember Alice Lee.
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VICE-CHAIR RAWLINS-FERNANDEZ: Mahalo, Member Lee.

PLEDGE OF ALLEGIANCE

The Members of the Council, and others in attendance, rose and recited the Pledge of
Allegiance.

VICE-CHAIR RAWLINS-FERNANDEZ: Okay. Mahalo, Members. Before we proceed with
today's agenda, may | please request that everyone silence their cellphones or other
noisemaking devices. Decorum in this chamber shall be maintained at all times.
Mahalo.

Madam Clerk.

DEPUTY COUNTY CLERK: Madam Vice-Chair, proceeding with the presentation of
testimony on agenda items. We have established limited interactive communication
that enables individuals from Hana, Lanai, and Molokai, to provide testimony from our
District Offices.

Individuals who wish to offer testimony from the District Offices, should sign up with
staff now. Individuals who wish to offer testimony in the chamber, please sign up at
the desk located in the eighth-floor lobby just outside the chamber door. Each testifier
will be allowed to speak for up to three minutes on each item. Testimony at all locations
is limited to the items listed on today's agenda.

When testifying, please state your name and the name of any organization you
represent. Please also identify to the Council if you are a paid lobbyist.

Madam Vice-Chair, we currently have four individuals signed up to testify in the

chamber. The first person signed up to testify is Bob Hansen, testifying on Committee
Report 19-128. To be followed by Paul Laub.

PRESENTATION OF WRITTEN OR ORAL TESTIMONY

MR. BOB HANSEN (testifying on Committee Report 19-128):
Aloha.



Regular Meeting of the Council of the County of Maui
November 8, 2019
Page 3

VICE-CHAIR RAWLINS-FERNANDEZ: Aloha.

MR. HANSEN: | came to testify about the proposed changing of the tiered income tax for real
estate tax of properties. For me, it would be absolutely horrible. | own three vacation
rentals now. My retirement plan was to take one of the vacation rentals and make it a
long-term rental, put it into the long-term market because it, it takes a lot of work to do
vacation rentals, as many of you know. So, that would take that out of the mix to do
that if you change those tiers; it would double my tax on that.

Also, | have a vacation rental that | will be, | plan on moving into. | know that one of
the ideas is to, if you could qualify for the 200,000 deduction, then that would be okay.
But by in large | bought property, and a lot of people brought property here on Maui
under certain rules. And to change the rules now, I've been here 30 years, and to
change the rules now, | think would be a disservice to the citizens of Maui. Thank you.
VICE-CHAIR RAWLINS-FERNANDEZ: Mahalo. Members, questions?
Member Paltin.

COUNCILMEMBER PALTIN: Thank you. Thank you for your testimony and for your
presence here today. | just had one clarifying question. The, the short-term rentals
that you were talking about, those are the permitted, or legally allowed short-term rental
without permit? Is that, or did you apply for a permit?

MR. HANSEN: No, it's legally allowed. It's Grand Champions and it's just a lot of work as
you may know to—

COUNCILMEMBER PALTIN: So, none of those--

MR. HANSEN: --vacation rentals.

COUNCILMEMBER PALTIN: --are the permitted ones, but they're lawful.
MR. HANSEN: Correct.

COUNCILMEMBER PALTIN: Okay. Thank you.

MR. HANSEN: You're welcome.

VICE-CHAIR RAWLINS-FERNANDEZ: Mahalo, Member Paltin.
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So, sorry, quick clarification. So, | think what Member Paltin's question regarding lawful
is it's zoned the, where your vacation rental is, is zoned Hotel-Resort?

MR. HANSEN: It's, Grand Champions is zoned, Apartment zone, but it was built before 1998,
‘89. Thank you.

VICE-CHAIR RAWLINS-FERNANDEZ: Okay. Mahalo. Members any other questions?
Okay, seeing none, thank you so much for your testimony.

Madam Clerk.

DEPUTY COUNTY CLERK: The next person signed up to testify in the chambers is Paul
Laub, testifying on Committee Report 19-128. To be followed by Sam Small.

MR. PAUL LAUB (testifying on Committee Report 19-128):

Aloha kakahiaka mai kakou.

VICE-CHAIR RAWLINS-FERNANDEZ: Aloha kakahiaka.
MR. LAUB: (Spoke in Hawaiian.)

By the way, | lost a hearing-aid out there somewhere. If somebody finds it, I'd sure
appreciate it.

I'm calling, I'm calling you because of the vacation rental taxation. A number of us who
live in Maui are trying to save our homes for our children and our grandchildren. And
the problem is, is that we can't just put them on the long-term market because then
when your kids come home, where are they going to go? And so, like last year, my
son . . . came for five months and he taught, we teach is what we do, he taught up at
Lahainaluna for five months. Well, if the place is rented out, where is he going to stay,
you know?

So, we're asking that if you live here and you're really trying to save your place for your,
your offspring, that you put, put the, those properties into commercialized residential,
because it makes the most sense there. Because the people and the B&B who live in
their homes and rent out part of their homes, | live right next door to my house, and |
rent out that house when | can. So, essentially, that's it. Thank you very much. And
thank you for recognizing the, the flag. This is Veteran's week coming up, and
Sergeant Molina here. Thank you very much.
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VICE-CHAIR RAWLINS-FERNANDEZ: Mahalo. Members, questions?
Member Paltin.

COUNCILMEMBER PALTIN: Aloha, Mr. Laub. Thank you for coming in today. My question
is, so is the short-term rental that you're referring to is that a permitted short-term
rental?

MR. LAUB: Could you say that a little louder, one more time please?

COUNCILMEMBER PALTIN: Is, is your short-term rental permitted?

MR. LAUB: Yes.

COUNCILMEMBER PALTIN: Okay.

MR. LAUB: | only do permitted.

COUNCILMEMBER PALTIN: Oh, cause there's other ways to be legal, so | just was, wanted
to clarify which one you were referring to.

MR. LAUB: The one I live in is not rented out, and the one that next door to me is permitted.
COUNCILMEMBER PALTIN: And it's, it's two separate lots or on the same.

MR. LAUB: Two separate lots, right.

COUNCILMEMBER PALTIN: Okay. Alright, thank you so much.

MR. LAUB: And they're small kine. You know, you add the two, you add the two homes
together you get 2,000 square feet.

COUNCILMEMBER PALTIN: Right by where, that's right by where all the bicycles are?
MR. LAUB: One more time.

COUNCILMEMBER PALTIN: That's by where all the bicycles are on Front Street?

MR. LAUB: Yea, I'm the bicycle guy.

COUNCILMEMBER PALTIN: Okay, kay. Thank you, just.
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MR. LAUB: Thanks for, thanks for the acknowledgement.

COUNCILMEMBER PALTIN: Yea, yea.

VICE-CHAIR RAWLINS-FERNANDEZ: Mahalo, Member Paltin. Members, any other
questions? Seeing none, thank you so much for your testimony. Thank you so much
for your testimony this morning.

MR. LAUB: Thank you for speaking up. | sure appreciate it.

VICE-CHAIR RAWLINS-FERNANDEZ: Madam Clerk.

DEPUTY COUNTY CLERK: The next person signed up to testify in the chamber is Sam
Small, to be followed by Eric Poulsen.

MR. SAM SMALL, MAUI CAUSES (testifying on County Communication No. 19-453):

Good morning, Chair.
VICE-CHAIR RAWLINS-FERNANDEZ: Good morning.

MR. SMALL: I'm going to read quickly, but | may need to ask you for an extra minute.
Oceanfront land development is a billion-dollar industry to allow developers to shift
their financial obligations onto us taxpayers. Several specific Charter amendments
have cleared the way for what | believe is the intentional mismanagement of our entire
SMA permit process.

Past Councils got snookered into giving up all authority over SMA to politically
appointed Planning Commission. The Planning Commission gets to write rules that
have the same force of law and effect as your ordinances, but you have to honor the
public's best interests by going through a legislative process. The Planning
Commission doesn't. They adopt whatever rules they want, and no one can stop them,
and that's just wrong.

Even Mike Victorino acknowledged to me that one of his goals going in as Mayor was
to work with this Council to bring SMA back under this Council's authority. SMA permits
in Honolulu come under the City Council. That SMA on Maui has to go through the
Planning Commission is an often told lie. There is lots of parallels between SMA and
the injection wells. Obviously, the County has mismanaged the injection wells. But is
it just the typical mismanagement because of stupidity or negligence, or is it intentional
mismanagement? Intentional mismanagement, is that even a thing?



Regular Meeting of the Council of the County of Maui
November 8, 2019
Page 7

Justice Sotomayor, at the Supreme Court, knows that it is. She asked Attorney Lin
who's representing the Mayor, and also represents the Koch brothers and other major
league polluters. She asked, what are you doing, this is fairly traceable to you in large
quantities.

COUNCILMEMBER SUGIMURA: Chair. Point of information, Chair. Excuse me.

MR. SMALL: Please don't interrupt me.

COUNCILMEMBER SUGIMURA: Excuse me, what item is he speaking on?

MR. SMALL: Please don't interrupt me.

VICE-CHAIR RAWLINS-FERNANDEZ: Member Sugimura.

COUNCILMEMBER SUGIMURA: What, we're trying to figure out what item he's speaking
on.

MR. SMALL: Oh, sorry. SMA.

COUNCILMEMBER SUGIMURA: What item number, please?

VICE-CHAIR RAWLINS-FERNANDEZ: Madam Clerk, do you have the item, agenda item?

MR. SMALL: Yea, 19-453. Sorry.

VICE-CHAIR RAWLINS-FERNANDEZ: 19-453. Mahalo, Mr. Small.

COUNCILMEMBER SUGIMURA: Thank you.

VICE-CHAIR RAWLINS-FERNANDEZ: Please continue.

MR. SMALL: Yea, sure. This is all about SMA. This is fairly traceable to the polluters in large
quantities. How did you get away with it? How do you continue without taking remedial
steps? Mr. Lin tried to take issue with the premise that there's something being gotten
away with here, and the Justice cut him off. She said, if they followed all the laws and

they are still polluting, they're getting away with it. So, something failed. The
preventive measures of this law were not followed and something failed.
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The injection wells case stems from what Maui County does to manage its wastewater
in a way that's supposed to comply with the Clean Water Act, but it doesn't. Something
failed.

VICE-CHAIR RAWLINS-FERNANDEZ: Mr. Small.

MR. SMALL: Yea, you, | mean, | was interrupted, and I've already asked for more time, if you
would indulge me. |, | don't have too much more to go, but a little bit--

VICE-CHAIR RAWLINS-FERNANDEZ: In your testimony, can you please tie together the
agenda item?

MR. SMALL: Absolutely. This is SMA. The injection, how the County facilitates oceanfront
land development through its management of SMA permits is supposed to be done in
a way that complies with the Coastal Zone Management Act, but it doesn't; something's
failed.

Take Olowalu. In 2001, David Goode signed off on a huge subdivision with an
unfulfiled SMA permit. Ten years later, it took citizens to blow the whistle and a zoning
inspector issued a notice of noncompliance forcing the developer back. And now it's
another ten years, and still no firebreaks. Again, SMA, something has failed.

The same thing at Hui Road E off of Lower Hoanapili fsic] Road.
VICE-CHAIR RAWLINS-FERNANDEZ: Mr. Small, can you conclude in a sentence?

MS. SMALL: Yep. |, I, | will be if, if, again, | was interrupted, and I've already asked for
another minute. So, | won't keep you very much longer, but | do have a couple more
paragraphs. Thank you.

The same thing at Hui Road E off of Lower Hoanapili [sic] Road. There's an unfulfilled
SMA permit there for three $14 million oceanfront estates. That if you go there and
look at the street and look at the permit, even Mayor Victorino was able to see that the
permit condition's environmental protections have never been installed. | met with the
Mayor last week on these issues and others and he promised to have a zoning
inspector go to Hui Road E and assess it and issue a notice of noncompliance, just like
at Olowalu.

VICE-CHAIR RAWLINS-FERNANDEZ: Mr. Small.
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MR. SMALL: That was ten days ago, and it has yet to be done. That's the SMA permitting
process under the Planning Commission not just failing, but intentionally failing. I've
got 2,000 signatures here asking the Auditor to add SMA permit abuse to the audit of
the three lot or less deferral agreements.

VICE-CHAIR RAWLINS-FERNANDEZ: Mahalo, Mr. Small.

MR. SMALL: Please send SMA to Committee so that we can all discuss bringing the authority
of SMA back to this Council. Thank you.

VICE-CHAIR RAWLINS-FERNANDEZ: Mahalo, Mr. Small.
MR. SMALL: Thank you for your indulgence.

VICE-CHAIR RAWLINS-FERNANDEZ: Members, do you have any questions for our
testifier? Seeing none, mahalo nui for your testimony.

Madam Clerk.

DEPUTY COUNTY CLERK: The next person signed up to testify in the chambers is Eric
Poulsen, to be followed by Tom Blackburn-Rodriguez.

MR. ERIC POULSEN (testifying on County Communication No. 19-453):

Good morning, Council. Good morning, Chair.
VICE-CHAIR RAWLINS-FERNANDEZ: Good morning.

MR. POULSEN: Before my timer starts, can | confirm everyone has the packet that | brought
to the chamber this morning. It has a picture of my son on the front with the Mayor.
That one, yea. So, can we restart the timer?

VICE-CHAIR RAWLINS-FERNANDEZ: Yes.

MR. POULSEN: | would like, that's an issue. Thank you. So, today I'm going to be speaking
about the shoreline management area item 19-453. That top photo, the attached photo
is my son, Zolten, with the Mayor. And I'm proud to say that Z-Man was voted Grom
of the year by, in this Best of Maui edition.

My family's lives, they center around our love of Maui's amazing ocean resources, or
should | say, decaying ocean resources. As a family, we support Surfrider Foundation.
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The lack of enforcement of SMA is a subject which | feel passion about for many
reasons.

This photo includes the Headmaster of Maui Preparatory Academy when they were
stuck in Wailuku during the recent fires. Mr. Landau was visiting the Mayor that day to
discuss the school's new performing art center and gymnasium as potential emergency
shelter relief. With time being limited, | will let you ask a question about who the other
two kids are in that picture if you're interested.

The attached photo of my foot is an injury | suffered from a small coral cut from the
reef near Black Rock, Airport Beach. | almost had to have my foot removed, | almost
died of septic shock. Was this caused by years of millions of gallons of injection well
sewage pouring into our coastal waters, or the cumulative impacts of countless SMA
minor permits issued by the Department of Planning that slide under the radar? | don't
know.

But | surely believe the manner which citizens and community groups are forced to see
the County SMA permit inspectors as a contributing cause to the abuse and resulting
harm of our oceans. Who really wants to fight with their neighbors? What have we,
what have we done to address the attached NOAA report that states that SMA permit
compliance remains an issue? What have we done?

Please look at the next document. Olowalu, like Montana Beach, is a perfect example
of citizens being caught in the middle of developers disregard for our laws. Almost
ten years after the developer was signed off by Director Goode, they were found to be
in violation of nine of their 33 SMA permit conditions. How is this possible? How much
harm is done to the reefs in that time period before a citizen took action?

Justice Sotomayor said it best during the Supreme Court hearings, "All the laws and
they still are polluting. They are getting away with it, so something has failed". | asked
the Council, since your control of our tax dollars, is it true that the State provides
financial compensation to the County to administer the SMA laws? s it true that no
inspectors are hired by the Department to ensure SMA permits are in compliance prior
to the final approvals of developments? Is it true that the Council's upfront valuations
are not checked for accuracy?

What we've learned from Montana Beach, Olowalu, and the recent SMA permit
violations in Makena, please look at the next document. Thank you, just another
30 seconds.

VICE-CHAIR RAWLINS-FERNANDEZ: Sure. Go ahead.
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MR. POULSEN: Thank you. You see in the documents a signed agreement by the Mayor to
enforce an, a developer's SMA permit. Is Corporation Counsel actually advising the
Mayor to breach this agreement? Planning Director and Director Lutey are protecting
private developers at our expense and the destruction of our ocean resources.

| personally met with Mayor Victorino under the hale in West Maui and he promised he
would wash the unclean hands of Corporation Counsel. Do we really need more
lawsuits by citizens to uphold these environmental laws? Thank you.

VICE-CHAIR RAWLINS-FERNANDEZ: Mahalo, Mr. Poulsen. Members, questions for our
testifier?

Member Paltin.

COUNCILMEMBER PALTIN: Ah, thank you, Chair. Ah, thank you, Mr. Poulsen for being
here. So, | might be wrong, but it's my understanding that | think there's only one SMA
inspector. So, like, as a solution, are you requesting more SMA inspectors for the
County of Maui? s that kind of what you're saying?

MR. POULSEN: |just want clarity. You know, | don't want any backdoor. | don't want to read
in the paper and read online about what's happening to our oceans, you know? | mean,
whether it's one or many, | don't know. Do you have a question about the children in
that picture with my son?

COUNCILMEMBER PALTIN: No. | know them.

MR. POULSEN: You know em? Okay, you know about this?

COUNCILMEMBER PALTIN: I'm from West Maui.

MR. POULSEN: Yea, yea, yea. Yea, so, you know, yea.

COUNCILMEMBER PALTIN: Thank you.

MR. POULSEN: It's brutal. Thankyou . ..

VICE-CHAIR RAWLINS-FERNANDEZ: Mahalo, Ms. Paltin.

Member Sinenci.

COUNCILMEMBER SINENCI: Yea, | just wanted to ask Mr. Poulsen if he, did you want to
submit your testimony? Or, we already received it, right? That was yours?
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MR. POULSEN: Yes, sir.
COUNCILMEMBER SINENCI: Okay. Thank you.
MR. POULSEN: Thanks.

VICE-CHAIR RAWLINS-FERNANDEZ: Mahalo, Member Sinenci. It's the one with the photo
on top, yea. Okay.

MR. POULSEN: Thank you, Chair.

VICE-CHAIR RAWLINS-FERNANDEZ: Okay. Mahalo, Mr. Poulsen. Mahalo, for testifying.
Madam Clerk.

DEPUTY COUNTY CLERK: The next person signed up to testify in the chambers is Tom
Blackburn-Rodriguez, to be followed by Tom Croly.

MR. TOM BLACKBURN-RODRIGUEZ, GO MAUI, INC. (testifving on Committee Report
19-128):

Good morning, Vice-Chair--

VICE-CHAIR RAWLINS-FERNANDEZ: Good morning.

MR. BLACKBURN-RODRIGUEZ: --Members of the Council. My name is Tom Blackburn-
Rodriguez and | am speaking on behalf of Go Maui. Before | begin with my remarks,
| would like to honor and recognize the veterans who are with us today and who serve
and protect us. Thank you.

My organization is concerned about the real property tax measure under review and
has questions about how it will affect the tax bills of Maui residents. For example, will
Maui's farmers see their properties classified in the same tax classification as luxury
homes in the resort areas?

We were also pleased to learn the Council will be discussing how to correct any
potential for some condominium units that are currently being used as long-term rentals
and housing Maui residents being classified as short-term rentals. Such a
classification designation and higher tax could result in these property owners
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choosing to instead use their units for a short-term rental and thereby displace a Maui
resident. We appreciate the Council's attention to this concern.

We are concerned that the tiered tax rates do not affect Maui's long-term residents,
who may find themselves land rich but cash poor. And could be the case for many
older Upcountry residents with large agricultural properties, that they are too old now
to actively farm.

The TIG Committee report states that the Committee considered creating incentives
for long-term rentals and Go Maui could support such a proposal. We feel that it would
be prudent to introduce these long-term rental tax incentives simultaneously with
making any significant changes to the current real property tax code.

The TIG Committee report also outlines plans for community outreach to educate the
public about these changes. We encourage increased outreach efforts prior to making
the code changes that are proposed in these measures. Perhaps community meetings
in each Council district held at a time when it is most accessible to the community.
While this may delay the implementation of these tax code changes until the tax year
2021, it may be better to accept this delay and make the changes that the public
understands and supports, rather than to make changes prematurely that may resuit
in unintended consequences.

For these reasons, Go Maui respectfully requests that the Council continue to work to
bring forward a comprehensive tax reform plan that is better understood by the public
and will meet the community's goal of protecting Maui's residents from large increases
in tax rates which Go Maui supports. Thank you for taking the time to take on this
challenging subject. As Supreme Court John Marshall famously said in 1819, "the
power to tax is the power to destroy". We encourage your work and urge you to tread
carefully as you make continued progress. Thank you for the opportunity to testify.

And in closing, we'd also like to thank the Council for, for what was a great conference
that was put on by the counties. | found it very educational and very useful, and | thank
you for doing that.

VICE-CHAIR RAWLINS-FERNANDEZ: Mahalo, Mr. Blackburn-Rodriguez: And mahalo for
recognizing that the intention of today is to keep in the condominium section of the tax
bills.

Members, do you have any questions? We have Member Sugimura with a question.

COUNCILMEMBER SUGIMURA: Thank you for being here, Mr. Blackburn. And you're
saying then that you are suggesting that there's sections of it that you still need
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clarification, is what you said? And, and for community meetings to happen before
finalizing? Can you summarize that . . .

MR. BLACKBURN-RODRIGUEZ: Well, | think one of the, | guess | would say reforms or
initiatives that this Council has taken on is the idea of community participation,
transparency, and getting issues out in front and having a conversation before they
land here on the floor. So, | want to endorse that process, and | want to commend you
for it.

COUNCILMEMBER SUGIMURA: Okay. Thank you.
VICE-CHAIR RAWLINS-FERNANDEZ: Mahalo, Member Sugimura.

Members, any other questions? Oh, okay. Okay, seeing none, mahalo nui for your
testimony today.

MR. BLACKBURN-RODRIGUEZ: Thank you very much. Have a good day.

VICE-CHAIR RAWLINS-FERNANDEZ: Okay, we'll take one more testifier here in the
chamber and then we'll go to the Molokai Office.

Madam Clerk.
DEPUTY COUNTY CLERK: The next person signed up to testify in the chambers is Tom
Croly, testifying on Committee Report 128 and Committee Report 19-133.

MR. TOM CROLY (testifying on Committee Reports 19-128 and 19-133):

Aloha, Chair. I'd like to start with--
VICE-CHAIR RAWLINS-FERNANDEZ: Aloha.

MR. CROLY --the committee report about the extension of the bed and breakfast and short-
term rental permits. | just want to point out that this is a short-term rental permit, okay.
Some people don't grasp what a permit is. But a permit is basically saying you, you've
applied and here's the conditions of granting this permit. And contained within each
and every one of these, about 150 bed and breakfast permits and about 225 short-
term rental permits right now, each owner has one of these. And their job is to, to, to
meet all the requirements that are in this letter that they get.
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Currently, the code says that you must renew your permit within 90 days, okay. That
means not before 90 days, but within 90 days of it expiring. And each of the
375 roughly permits that are out there, state that in these letters. So, | just want to
mabke clear and kind of put it on record that, as we might make changes today to how
that is, the guys who have these letters, it's not going to change their, their permits at
this point. But down the road, when these permits get renewed another time, then it
would make a change.

That sets up a little bit of a difficulty for the Planning Department in processing these
because when they take one in, they have to figure out, okay, what do the, what did
yours say? Did yours say within 90 days? Or did yours say before 60 days of the
expiration? So, it, it's just a bit of an issue, you know, going forward for maybe the next
three to five years as these older permits get renewed versus the new ones that could
get granted. And |, | just kind of wanted to put that on record to make sure that
everyone understood the, the processing of that, okay.

Chair, I'll move to Committee Report 19-128.

VICE-CHAIR RAWLINS-FERNANDEZ: Okay, one moment. Members, do you have any
questions for this first item, CR 19-133?

Member Pailtin.

COUNCILMEMBER PALTIN: Thank you, Chair. Thank you, Mr. Croly for coming and
testifying on that item. | think your assessment is completely correct and thank you for
putting that on record. My one thing that | wanted to have clarity on is, when you're
saying that each short-term rental homeowner has that permit.

MR. CROLY: Has a letter, like this, that says, "here's the conditions of your renewal", okay.

COUNCILMEMBER PALTIN: | think that is not true, because there's so many, like, thousands
of short-term rental homes that are lawful without permits.

MR. CROLY: Well, yea, maybe | need to be, the ones that have to get a permit, okay, then
they get this letter.

COUNCILMEMBER PALTIN: Oh, okay.

MR. CROLY: But, you're, you're right, not every short-term rental. And that's a very good
distinction. There's, there's short-term rentals that have to go through the process to
get a permit, and then there's short-term rentals that are legal by zoning or by
grandfathering and, and some other means.
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COUNCILMEMBER PALTIN: Yea, | just wanted to get that on the record as well, so that the
record is all clear.

MR. CROLY: Right. So, particularly so that people don't get nervous who, who don't need a
permit and say, "oh my God, where's my permits"?

COUNCILMEMBER PALTIN: Thank you. Thank you.

VICE-CHAIR RAWLINS-FERNANDEZ: Mahalo, Member Paltin. Did anyone else have a, did
you have a question? Okay. Okay. Okay.

Mr. Croly, can you move onto your next item.

MR. CROLY: Thank you. Making comments on, on the real property tax reform issues. | got
a call from the Chair's Office yesterday to say that there will be some changes
implemented today with respect to the condominium side of things. And that's the, that
was my number one concern, to be quite honest with you, that changing that
condominium thing might affect some long-term renters and also might put some
incentive in for people to go outside of, of the condominium that they own right now
that's allowed to do short-term rental, but that person doesn't want to do short-term
rental, and go buy a condominium in a building where short-term rental is not allowed.
And then just use it as a second home, which is really not what we want to have happen
if, if you understand. So, so | hope that, that we deal with that.

| think that means that the issue of the change in the names of the categories and, and
so forth will go forward. And it would seem to me that there needs to be some changes
then in the condominium law right now to make clear what classifications someone
would move into if they don't live in their unit and they're not using it for short-term
rental. | assume that would be the non-owner-occupied category, but not the
apartment category, which has now been defined differently. So, there's a little bit of,
you know, kind of a couple different changes that you would have to make if you're not
going to do the condominium changes today.

It sounds like you are going to move forward with the changes to create the tiers, okay.
And | understand. And, and the Chair made reference to this, the idea of setting up
progressive tax rates for someone's home where they live, |, | think that that can be
done through the tiers. | think it also could be done through raising the homeowner
exemption and raising the homeowner rate that would accomplish the same end. But
the tiers make sense to me in the homeowner category. And they make sense to me
to some degree in the non-homeowner category, but there are potential unintended
consequences that Mr. Rodriguez made, made reference to as well in that.
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| don't see the logic in applying the tiers to the commercial, industrial, and short-term
rental classifications. |, | don't think we want to incentivize lower end or less expensive
properties to be used for short-term rental by giving them a lower rate than higher end
properties. So, |, | want you to think about that. | do understand that you may not fill
in those numbers with different, with different tiers when the tax time comes. You may
just make it flat and there you go.

Which brings me to another issue, which is your getting rid of the land and building
values to facilitate this tier thing because the Department says we can only do one or
the other. |, | think that that's a tool that had, may not have been used, the ability to
set tax rates different for land and building. And you're giving up that tool and that
could be used very effectively. Thank you, Chair.

VICE-CHAIR RAWLINS-FERNANDEZ: Mabhalo, Mr. Croly. Okay, Members, questions for
our testifier?

Member Paltin.

COUNCILMEMBER PALTIN: Thank you, Chair. Thank you, Mr. Croly, again, for your
testimony. | was wondering if you could clarify for me, | didn't understand the part
where you said, and, and | think that we are putting back the condominium part in, but
| didn't understand when you were saying that if we didn't put it back in, that it might
incentivize people to go into some other condominium and use it as a second home.
Can you kind of explain that?

MR. CROLY: Sure. Thank you for that opportunity. If someone currently owns, and there's
a, there's many, many people on the, on this island, property owners who own a
condominium and, in some cases, a single-family home that they strictly used as a
second home. They don't rent it out to someone as a long-term rental, they don't use
it as a short-term rental; it is strictly a second home to them. Those folks that are in
condo--

COUNCILMEMBER PALTIN: So, that's the part, so you're meaning like when they use it as
a second home, it's just empty, except for when they want to visit it. That's what you
mean by second home?

MR. CROLY: That, that is what | mean by second home.

COUNCILMEMBER PALTIN: Okay.
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MR. CROLY: People, people who are not using it as a short-term rental and, and they're just
leaving it empty when they don't use it.

COUNCILMEMBER PALTIN: And not as a long-term rental?

MR. CROLY: And, and right they, and | would say, | would estimate it's probably on the order
of 10 to 15,000 units, condominium units and single-family homes in Maui County that
are second homes that the owner has zero interest in using it as a long-term rental.
They are, this is not an investment property to them in any way, shape, or form. They
simply want to use it themselves when they, when they come to Maui, okay. And those
folks--

COUNCILMEMBER PALTIN: | had a question about that too.
MR. CROLY: Okay.

COUNCILMEMBER PALTIN: So, if you're saying it's not an investment property, how do you,
how, what makes you think, okay, it's not an investment property if they are buying it?
And | don't understand, like, it seems like a second home is an investment property.

MR. CROLY: Well, to, to some extent any real estate you own is an investment, right?
You've, you've put a bunch of money out to buy a piece of real estate, and perhaps
you hope that the value of that, that piece of real estate goes up and that makes it an
investment. But the use of it is not to generate income for them, as would be a short-
term rental. Someone, someone is using their short-term rental in order to, you know,
rent it to someone and, and generate income or a long-term rental for, if someone
would rent it.

COUNCILMEMBER PALTIN: Okay. So, it's a investment, but the use of it is not an
investment?

MR. CROLY: The, the use that they're making of it is not to generate income.
COUNCILMEMBER PALTIN: Okay, got it.

MR. CROLY: | guess would be the, the better way to come, to say that.
COUNCILMEMBER PALTIN: Thank you.

MR. CROLY: Now, currently, those folks who own condominium units in a building that's

allowed to make condominium use, okay, they say, I'm using it for just myself and they
are assessed as apartment, okay. And the change that getting rid of the self-



Regular Meeting of the Council of the County of Maui
November 8, 2019
Page 19

declaration would push those folks up to the short-term rental classification. Now,
maybe, you feel like we want those guys to have to pay more taxes, that's fine.

But those guys might say, and, and I'm speculating to some extent here, but they might
say, if my taxes are going to go up by 75 percent because | own this condominium in
a building that's allowed to do short-term rental but | don't do short-term rental, I'm
going to go buy a condominium or maybe a single-family home in an area that is not
subject to that higher short-term rental rate, okay.

So, so for those folks, they're going to now, and again there's already a lot of them who
do, they're going to buy a house in, in Haiku or they're going to buy a house in Kula, or
they're going to buy a condominium that in, in a building that was built after 1991 where
short-term rental is not allowed. And then, and you've incentivized them to do that
because you're saying you'll get a lower tax rate if you, if you buy in this, in this newer
building that is, that was built presumably for residents to live in. But, but since their
use is not one of short-term rental, they, they're not going to want to pay that higher
short-term rental rate that, that would apply to them in the short-term rental building.

COUNCILMEMBER PALTIN: Ah, thank you. So, you are aware that there's also the non-
owner-occupied category which would hopefully not create that incentive that you're
talking about?

MR. CROLY: Well, that, that's exactly the point, is that they would fall into that hon-owner-
occupied category, which as Tom Blackburn just pointed out, is the same category that
our Upcountry farmers who don't live on their lots are going to go into. So, now you
have this disparity where you have the second homeowner with a, maybe a luxury
home, it may not be a luxury home, but a second home that's being used not as a
residential property in the same category as an Upcountry farmer who may have a
second piece of land that may have a, a modest cottage on it that he may be renting
out long-term, as the case may be. But he's got a large piece of land, and that large
piece of land is driving the, the, the value of that property up.

So, so there's, there's a number of different folks that you're going to throw into this
non-homeowner category that if that turns into a category that you decide to set a high
tax rate on, you're going to, to hurt both a lot of resident renters, as well as a lot of
resident property owners whose property is not primarily a residential property.

COUNCILMEMBER PALTIN: And would not the tiers address that, if you're saying it's a
modest cottage?

MR. CROLY: The, the reason why | was saying it might not, okay, and | already heard from
someone Upcountry. | heard from a 80 year old Upcountry widow and she lives in one
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lot next to a larger lot that she owns. The lot that she lives in, she claims a homeowner
exemption on and her taxes are kept low. And she would even be, be eligible for the
circuit breaker if, if the taxes were too high on the lot she lives in.

But next to her, she owns this other lot that has 7.5 acres and so forth, that's assessed
in a much higher value. She's 80 years old, her husband died many years ago, she
can't farm that anymore, so she's not farming it, so she lost her exemption, if you will,
for the, for the agricultural use, the active agricultural use. So, now she's got a property
with a lot of land value, okay, so it's, so it's highly valuable, but modest dwellings on it
that were built in the 20's, okay. | don't know the current state of those dwellings, but
they're not assessed at a lot, at a high value. And her million dollar plus property is
going to fall into the same tax category as that million dollar condo in Wailea,
essentially. So, so their, the two of them are going to see the same tax rate applied
to, to their properties.

COUNCILMEMBER PALTIN: Thank you.
VICE-CHAIR RAWLINS-FERNANDEZ: Mahalo, Member Paltin.
Member Sinenci.

COUNCILMEMBER SINENCI: Thank you, Chair. Real quick, Mr. Croly. So, how, how many,
what was the number that you said that people that have condos that don't look at
renting it out?

MR. CROLY: So, | don't know. And one of the suggestions that | made in testimony to you
guys is that you send out a survey of all the condo owners, the way that we have in the
past, where people were supposed to declare their use. And they say my use is, | live
in it full-time, I'm a homeowner; my use is I'm using it for short-term rental. And then
we have this other category, my use is either short-term rental, | mean, either long-
term rental or I'm using it just as a second home.

And we don't know exactly how that breaks down within the condos, but | can tell you
beyond the condos, whether we're talking about Wailea, whether we're talking about
Kaanapali, whether we're talking about Kapalua, there's at least 10,000 homes,
condominium units and single-family homes, that are second homes. No long-term
rental taking place, most of the year are left empty for the owners to use, okay. And
these are the homes that are going to fall into this category called “"non-owner-
occupied".

COUNCILMEMBER SINENCI: Do you know if these owners are out of state or residents?






